
Attachment 1 

Agenda Item Summary 
 

BACKGROUND 
 
 
 
 
 
 
 
 
 
 
 
 
 

Senate Bill 1510 (SB 1510) passed by the 2012 Oregon Legislature requires the 
Department, Commission, State Land Board and relevant state agencies to 
implement recommended marine reserve and protected area boundaries, 
prohibitions and allowances by: 

“…adopting rules to establish, study, monitor, evaluate and enforce: 
(a)  A marine reserve and two marine protected areas at Cape Falcon; 
(b)  A marine reserve and three marine protected areas at Cascade Head; and 
(c) A marine reserve, two marine protected areas and a seabird protection area at 

Cape Perpetua.” 
 
The recommended boundaries, prohibitions and allowances for each of the sites 
cited in SB 1510 were provided to coastal State Legislators by the Department 
on January 25, 2011 (Attachment 4). The recommendations were based on input 
from an 11 month marine reserve community team process followed by 
consultation and consensus support from the Ocean Policy Advisory Council 
(OPAC). 
 
As instructed by SB 1510, the Department of State Lands (DSL) will be 
requesting the State Land Board to adopt marine reserve and protected area rules 
for the three sites at their October 9, 2012 meeting. The proposed DSL rules are 
provided as Attachment 5. These rules will establish the site boundaries and 
regulate submerged and submersible land uses that require state authorization or 
a removal-fill permit, including the harvest of subtidal kelp. A map of each of 
the sites is provided in Attachment 6.  
 
The Oregon Parks and Recreation Department does not need to adopt rules at 
this time as OAR 736-029, adopted in January of 2010, already describes the use 
of the ocean shore inside any marine reserve or marine protected area boundary 
designated by the Department of State Lands, and will apply to the three new 
sites.   
 
In June, the Department drafted administrative rules based on the 2011 
recommendations and 2012 legislation regarding prohibitions and allowances at 
each of the three sites and invited the public to comment. The Department’s 
rules, consistent with Commission jurisdiction, regulate the take of fish, 
invertebrate and wildlife species within each of the designated marine reserves 
and protected areas. The rules regulate both commercial and recreational fishing, 
as well as hunting. The currently proposed rules for adoption are in addition to 
the existing rules for the Redfish Rocks marine reserve and marine protected 
area and the Otter Rock marine reserve, adopted by the Commission in 
December 2009 per ORS 196.540-.555. 
 
The Department’s proposed administrative rules are discussed in detail in the 
analysis section below.        
 

PUBLIC INVOLVEMENT 
 
 
 

As mentioned above, the proposed administrative rules are intended to 
implement the 2011 recommendations for the Cape Perpetua, Cascade Head and 
Cape Falcon sites, as required by SB 1510. Since 2008, there have been 
numerous opportunities and venues for public involvement throughout the 
marine reserve proposal, OPAC recommendation, legislative, community team 
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and Department rulemaking processes.   
 
In December 2009, per ORS 196.540-.555, the Department formed three marine 
reserve community teams representing diverse and balanced stakeholder 
interests. The teams met over the course of 11 months and were charged with 
evaluating original site proposals recommended by OPAC in 2008 at Cape 
Perpetua, Cascade Head and Cape Falcon. The proposals were evaluated as to 
whether the site met, or could be modified to meet, sideboards prescribed in 
Executive Order 08-07: sites, individually or collectively, are large enough to 
allow scientific evaluation of ecological benefits, but small enough to avoid 
significant economic or social impacts. 
 
ORS 196.545 required that each community team include representation from 
eight specified interest groups: 1) local government, 2) recreational fishing 
industry, 3) commercial fishing industry, 4) nonfishing industry, 5) 
recreationalists, 6) conservation, 7) coastal watershed councils, and 8) relevant 
marine and avian scientists. Each team included two representatives and two 
alternates for each of the eight specified interest groups, for a total of 16 voting 
representatives and 16 non-voting alternates. The teams included members from 
communities with an interest in, and who may be affected by, a marine reserve 
designation within the evaluation site. 
 
Between January and November 2010, 35 community team meetings were 
conducted. Each team held one to two meetings per month. Meeting locations 
rotated between different communities, including communities adjacent to the 
site or that could be affected by a marine reserve designation within the area. All 
community team meetings were open to the public and opportunities for written 
and verbal public comment were provided for at each meeting. The public 
played a significant role in bringing certain issues and information forward to 
the community teams and Department staff. A large portion of the publics’ 
comments spoke to either general support or opposition to marine reserves. 
Average public attendance at meetings was: Cape Falcon – 31, Cascade Head – 
19, and Cape Perpetua – 15. The Department estimated that community team 
members collectively put in over 25,000 volunteer hours during this time period. 
 
In November 2010, the three community teams forwarded final marine reserve 
recommendations to the Department. The site recommendations for the Cape 
Perpetua and Cascade Head sites were each made with strong support from the 
community team. Each proposal was the product of extensive community team 
discussions and many carefully-considered compromises. They each included a 
marine reserve plus less restrictive protected areas. All voting members of the 
Cape Falcon community team voted in support of some type of modified marine 
reserve at the site, but could not reach full agreement on the exact size, shape 
and conditions for the reserve. In the end, the Cape Falcon team narrowly 
adopted the original marine reserve proposal forwarded to the team by OPAC. 
 
The Department used the community teams’ recommendations and information 
gathered throughout the community team process to forge marine reserve 
recommendations and then consulted with OPAC in December 2010. The 
Department’s recommendations for Cape Perpetua and Cascade Head mirrored 
the original community team recommendations. Given the lack of strong support 
for the team’s final recommendation for the Cape Falcon site, the Department 
worked with OPAC and individual members of the Cape Falcon community 
team to modify the proposal to reduce negative social and economic impacts 
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while maintaining a sound ecological footprint. After deliberation, discussion 
and public testimony OPAC reached a consensus supporting the Department’s 
package of site proposals and additional marine reserve implementation 
recommendations.  
 
The Department forwarded the recommendations to coastal State Legislators on 
January 25, 2011. The 2012 Oregon State Legislature then enacted SB 1510, 
mandating state agencies to implement the Department’s recommendations,  
limited to those related to boundaries and allowances, by adopting administrative 
rules for the Cape Perpetua, Cascade Head and Cape Falcon sites. 
 
Specific to proposed administrative rule language, the Department held four 
public meetings in June of 2012 to discuss and receive public comments on the 
draft administrative rules: June 19th in Astoria; June 20th in Tillamook; June 25th 
in Florence and June 26th in Depoe Bay. The Department conducted these 
meetings jointly with DSL. The joint meetings allowed constituents to receive 
information and comment on both ODFW’s and DSL’s draft rules at a single 
meeting, rather than having to attend separate agency meetings. Additional 
methods used to provide information and solicit input on the draft rules included 
the Oregon Marine Reserves website (www.oregonocean.info/marinereserves); a 
press release; and email messages sent to the marine reserves listserv (633 
subscribers), members of the three marine reserve community teams and OPAC.  
Attachment 7 of this exhibit includes a summary of comments received by the 
Department on the draft rules. 
       

ISSUE 1 
 

RULES REGULATING FISH AND WILDLIFE TAKE IN THE CAPE 
PERPETUA, CASCADE HEAD AND CAPE FALCON MARINE 
RESERVE AND PROTECTED AREA SITES 

 
ANALYSIS 
 

 
Amendments to OAR 635-012 are being proposed to accommodate new marine 
reserve and protected area sites at Cape Perpetua, Cascade Head and Cape 
Falcon. The proposed administrative rules were developed based on the 
prohibition and allowance recommendations cited in SB 1510 (Attachment 4). 
The Department strived to keep the proposed rules simple, straightforward and 
squarely within the Commission’s jurisdiction. 
 
BOUNDARIES AND EFFECTIVE DATES (OAR 635-012-0040) 
The State Land Board sets marine reserve and protected area boundaries. The 
Department’s proposed rules incorporate the boundaries for each of the sites by 
referencing DSL’s marine reserve and protected area rules, OAR 141-142 
(Attachment 5). DSL’s rules will be effective upon adoption by the State Land 
Board. 
 
SB 1510 states that prohibitions on fishing may not be imposed until baseline 
data have been collected, consistent with scientifically based monitoring plans. 
The Department’s ecological and human dimensions monitoring plans for 
marine reserves require two years of baseline data collection prior to the 
cessation of harvest activities. For the Redfish Rocks and Otter Rock sites, rules 
were adopted in December of 2009 and baseline data were collected in 2010 and 
2011. Prohibitions on fish and wildlife take at the two sites became effective on 
January 1, 2012. The proposed amendments to this section include effective 
dates for fish and wildlife take prohibitions at Cape Perpetua, Cascade Head and 
Cape Falcon that accommodate two years of baseline data collection at each site. 
For Cape Perpetua and Cascade Head, baseline data collection is to occur in 

http://www.oregonocean.info/marinereserves
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2012 and 2013 and the effective date for the prohibitions will be January 1, 
2014. Baseline data collection is to occur in 2014 and 2015 for Cape Falcon and 
the effective date for the prohibitions will be January 1, 2016.  
 
The Department’s marine reserves program is responsible for developing and 
implementing marine reserve administrative rules, site management plans, 
ecological monitoring, social and economic (human dimensions) monitoring, 
outreach, community and public engagement, as well as enforcement in 
partnership with the Oregon State Police. From the public comment received on 
the draft administrative rules, some constituents have expressed disappointment 
and concern regarding the later effective date of the prohibitions at the Cape 
Falcon site. Although some human dimensions and ecological baseline data will 
be collected and other implementation efforts conducted for the Cape Falcon site 
starting in 2012, the bulk of the ecological baseline data will be collected in 
2014 and 2015. The Department’s marine reserves program for the 2011-13 
biennium reflects an austerity package and is anticipated to remain so for the 
2013-15 biennium. To effectively move forward with marine reserves 
implementation with the staff, funding and equipment resources are available 
and the program has devised a phased approach to collecting baseline data for 
the three new sites.  
 
The program’s ecological monitoring plan requires intensive sampling as part of 
the baseline data collection effort, followed by a less intensive sampling scheme 
as part of the longer term monitoring. Long-term monitoring continues to occur 
at the Redfish Rocks and Otter Rock sites and will continue to occur at the three 
new sites after the completion of baseline data collection. 
 
MARINE RESERVE PROHIBITIONS AND ALLOWANCES  
(OAR 635-012-0050)  
Paragraph (1) of OAR 635-012-0050 prohibits take of any fish, invertebrate or 
wildlife species within a marine reserve area. Paragraph (3) covers activities the 
Department will allow in marine reserve areas including: removal of fishing gear 
that has drifted into the area, take of species authorized by a valid scientific 
taking permit and possession of catch on board while transiting or anchoring in 
the area. Rocky intertidal segments, delineated by DSL, are also included in 
marine reserve sites and are subject to these same prohibitions and allowances. 
For the purposes of marine reserves, the intertidal area lies between the Extreme 
Low Water Line (ELWL) and Mean High Water Line (MHWL). 
 
Amendments to this section are proposed to accommodate the Cape Perpetua, 
Cascade Head and Cape Falcon sites. The amendments also include a provision 
that take of fish species from the ocean, using hook-and-line from the bank 
shoreward of a marine reserve boundary, is prohibited. This provision was added 
to provide clarity for enforcement purposes of allowed and prohibited activities 
between the ELWL and MHWL. 
 
GENERAL PROTECTED AREA PROHIBITIONS AND ALLOWANCES 
(OAR 635-012-0070)  
This section was added to provide general prohibitions and allowances that 
apply to all marine protected and seabird protection areas. Notwithstanding the 
area-specific prohibitions and allowances described in the sections that follow, 
this section provides that persons may take species authorized by a valid 
scientific taking permit and may possess catch on board while transiting or 
anchoring in the area. This section also provides that it is unlawful to take any 
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legal fish or invertebrate species while possessing on board any species not 
allowed to be taken in the marine protected or seabird protection area. These 
provisions remain unchanged from the provisions that were adopted for the 
Redfish Rocks marine protected area in 2009. 
 
AREA-SPECIFIC PROHIBITIONS AND ALLOWANCES  
(OAR 635-012-0080 through 0150) 
 
Cape Perpetua North Marine Protected Area (MPA) 
OAR 635-012-0080 provides the following allowances and prohibitions in the 
Cape Perpetua North MPA. 
 
Allowed, persons may:  
• Commercially or recreationally troll for and take salmon.  
• Commercially or recreationally take crab.  
• Recreationally take fish species using hook-and-line from the bank.  

 
Prohibited: All other take of fish and invertebrate species. 
 
This MPA includes delineated stretches of rocky intertidal area where take of 
fish and invertebrate species is prohibited between the ELWL and MHWL. 
 
Cape Perpetua South-East MPA 
OAR 635-012-0090 provides the following prohibitions in the Cape Perpetua 
South-East MPA.  
 
Prohibited:  
• Use of trawl gear to take any fish or invertebrate species.  
• Take of Pacific herring, Pacific sardine, anchovies, smelt, Pacific sand lance 

and market squid. These species are forage food for seabirds. 
 

Cape Perpetua Seabird Protection Area 
OAR 635-012-0100 provides the following prohibitions in the Cape Perpetua 
Seabird Protection Area. 
 
Prohibited:  
• Take of Pacific herring, Pacific sardine, anchovies, smelt and Pacific sand 

lance. These finfish species are forage food for seabirds. 
 
Cascade Head North MPA 
OAR 635-012-0110 provides the following allowances and prohibitions in the 
Cascade Head North MPA. 
 
Allowed, persons may:  
• Commercially or recreationally troll for and take salmon.  
• Commercially or recreationally take crab.  
• Recreationally take groundfish using hook-and-line from private, non-

chartered, boats. This provision is modified from the 2011 recommendation 
to accommodate enforceability and still meet the intended protections of the 
area. 

 
Prohibited: All other take of fish and invertebrate species. 
 
This MPA includes delineated stretches of rocky intertidal area where take of 
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fish and invertebrate species is prohibited between the ELWL and MHWL. 
 
Cascade Head South MPA 
OAR 635-012-0120 provides the following prohibitions in the Cascade Head 
South MPA. 
 
Prohibited: Use of any fishing gear that employs a net, including trawl gear. 
 
Cascade Head West MPA 
OAR 635-012-0130 provides the following allowances and prohibitions in the 
Cascade Head West MPA. 
 
Allowed, persons may:  
• Commercially or recreationally troll for and take salmon.  
• Commercially or recreationally take crab.  

 
Prohibited: All other take of fish and invertebrate species. 
 
Cape Falcon West MPA 
OAR 635-012-0140 provides the following allowances and prohibitions in the 
Cape Falcon West MPA. 
 
Allowed, persons may:  
• Commercially or recreationally troll for and take salmon.  
• Commercially or recreationally take crab.  

 
Voluntary measure: Gravel bed areas shall be delineated by the Department. 
Participants in the commercial ocean Dungeness crab fishery are to voluntarily 
avoid setting crab pots in the gravel beds. The Department and Oregon State 
Police shall periodically monitor the voluntary compliance and consider 
proposing regulatory requirements if voluntary compliance is low. 
 
Prohibited: All other take of fish and invertebrate species. 
 
Cape Falcon Shoreside MPA 
OAR 635-012-0150 provides the following allowances and prohibitions in the 
Cape Falcon Shoreside MPA. 
 
Allowed, persons may:  
• Recreationally take fish species using hook-and-line from the bank. 

 
Prohibited: All other take of fish and invertebrate species. 
 
CONCLUSIONS 
The proposed administrative rules reflect discussions with and guidance from 
the Oregon Legislature, OPAC, and the community teams that put forth marine 
reserve and protected area recommendations. Therefore, staff recommends that 
the Commission adopt the rules as provided.     
 

OPTIONS 
 

1. Adopt the rule language as presented in Attachment 3 that will regulate fish 
and wildlife take in the Cape Perpetua, Cascade Head, and Cape Falcon 
marine reserves and protected areas. 

 
STAFF Option 1   



RECOMMENDATION 
 
 
 

DRAFT MOTION 
 
 
 
EFFECTIVE DATE 

I move to adopt OAR 635-012-0020 through 0160 as recommended by staff and 
listed in Attachment 3 of the staff report. 
 

Upon filing 
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